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Marketing Trends During Pandemic:

Advertising costs are down significantly
(radio is dirt cheap, but nobody is driving)

Facebook is alive with activity
(is that where I should be?)

A massive shift to digital advertising has occurred
(that is where the eyeballs are)

Educate!  Educate!  Educate!
(help others selflessly)



Responsible Marketing During A Crisis:

1.)  Adjust existing campaigns & check timeliness
-what should be paused immediately?

-re-examine priorities and pivot as necessary

2.)  Evaluate images and verbiage
-avoid images of crowds and people touching



Responsible Marketing During A Crisis:

3.)   Don’t capitalize on the crisis during times of worry or fear
-Communicate in response to the crisis as it pertains to your business

-Don’t be an alarmist.  It’s important to inform, but don’t add to the panic.  Be 
mindful of overly dramatic language.

-Avoid bragging.  Many are out of work.  Let humility be your filter



Responsible Marketing During A Crisis:

4.)   Be positive, but not ignorant
-Look to your brand’s heart and let it guide your messaging (mission, values and 

vision)
-Be personable…especially now

-Be thinking about future messaging (there is always a bull market for optimism)
-Create employee generated content



Top 5 Overused Phrases to Avoid
- In these uncertain/unprecedented/trying times 

(or any other variants)
- We're all in this together

- The New Normal
- Nobody has a crystal ball

- You need to update your estate plan NOW!



Part I:
Panelist Questions and Discussion



How does a firm walk the fine line between 
opportunity and capitalizing on tragedy?



How can we persuade with urgency 
without being (too much of) an 

alarmist?

(Responsibly make clients f-e-e-l the urgency to act on their estate plan)



What are ways in which we can convey 
sensitivity, empathy and love in one’s brand 

without coming across as gratuitous?



What are best practices for the internal 
marketing messaging of my practice?

(Safety & security of my clients and staff as well as 
maximum organizational efficiency)



5 Mistakes in Going Remote:

1. Expecting your staff to read your mind, your team needs 
accountable delegation

2. Going "half way" on remote work solutions

3. Not investing in a VPN

4. Not monitoring all points of contact (website, phone, after-hours 
messaging, chat, social)

5. Failing to learn remote video conferencing solutions in advance



5 Tips You Can Do Today:

1. Purchase a VPN (and use it)

2. Break down your communication into "one response" questions

3. Implement a text based chat platform (ie G-Chat, Microsoft 
Teams, Slack, Evernote)

4. Shift to assigning work by week

5. Update all client facing points of interaction with your Covid-19 
message



Part II:
Audience Questions



Part III:
Concluding Panelist Remarks



 How to Adapt Your Marketing During the Coronavirus (COVID-19)
 The Business of Marketing in the COVID-19 Age
 Inside Google Marketing: 5 principles guiding our media teams in the wake of 

the COVID-19 outbreak
 Best Practices for Marketing During and After COVID-19
 Marketing Help for Small Businesses Navigating COVID-19
 The Right Way to Do Influencer Marketing During Covid-19
 Webinar:  Alan Gassman and Brandon Ketron present: PPP Loans, Etc. What 

Is Still Hot and What Is Not

Additional Resources

https://neilpatel.com/blog/covid-19-marketing/
https://www.ana.net/content/show/id/marketing-covid-19
https://www.thinkwithgoogle.com/marketing-resources/covid-19-media-principles/
https://www.entrepreneur.com/article/349535
https://mailchimp.com/marketing-help-small-businesses-covid-19/
https://www.adweek.com/brand-marketing/the-right-way-to-do-influencer-marketing-during-covid-19/
https://youtu.be/HPvEBU5wwiA


From: Alan Gassman
To: agassman@gassmanpa.com
Subject: Dear Clients
Date: Wednesday, May 13, 2020 9:16:06 AM

Dear Clients:

 

We hope that you are doing well as we all have become accustomed to new skills, life tasks
and relationships that may change what we do and how we do things.

Our office continues to be open, with approximately 35% of the work force working remotely.
I am working in a dedicated house with live FaceTime contact with my assistant, Kelly Duffy
(kelly@gassmanpa.com | 727- 442-1200, Ext. 3) and a legal assistant, Debbie Grey
(debbie@gassmanpa.com), so that I am virtually there during the day in two different offices. 

We have been working very hard to help clients maximize CARES Act loans, and to deal with
the many challenges being caused by this situation.

While most clients and businesses are taking the virus and its impact on the economy very
seriously, the degree of preparation and expectation as to possible continuing challenges varies
significantly from person to person.

We hope that you are conferring with appropriate advisors on all fronts to be best prepared to
handle whatever life brings us going forward.  We are optimistic that everyone can do well,
but memories and experiences from the large recessions of the 1980s, the 1990s, and 2007
cause concern that many clients are not taking steps to be better protected for a significant
economic tsunami.

Please feel free to contact us to schedule a telephone or video call if there is anything that we
can do to help with decision-making, or simply updating your planning or reviewing where
you are with estate planning and other documents if you wish. 

We have produced the following articles and videos that are accessible by simply clicking on
the item shown.

If you would like for us to e-mail you any one or more of the articles in PDF form please just
let us know.

We will continue to stay on top of what is happening, and will keep you posted.

Best personal regards,

Alan S. Gassman
 

 

mailto:agassman@gassmanpa.com
mailto:agassman@gassmanpa.com


Free Webinars From Our Firm

05/12/2020 - PPP Loans, Etc. What Is Still Hot and What Is Not

05/12/2020 - PPP Loan Expense Tracker & Forgiveness Calculator

05/06/2020 - Medical Practices - How The Next $20 Billion Is Working And More

05/05/2020 - Virus Loans Update - What's Hot and What's Not

05/01/2020 - The Meaning Of Necessity - What You Need To Know About The Financial
And Business Circumstances That Must Exist To Qualify PPP

04/29/2020 - Medical Practice Briefing - Loans, Grants And Other Recent Developments For
Medical Practices During The COVID-19 Crisis

04/24/2020 - Medical Practices And Businesses; What To Do With Or If You Have Not
Gotten Your HHS 6.19% Of 2019 Funding For COVID Payment

04/23/2020 - Cares Act Loans Update - What The Senate Bill And Independent Contractor
And Proprietor Regs Say And More

04/14/2020 - Medical Practice Developments As To The Coronavirus And What To Do With
Your 6.198% Medicare Payment

04/10/2020 - What Our Clients Need to Know About Loans, Tax Laws, Coronavirus Related
Laws and Planning -- For Clients And Their Advisors

04/09/2020 - Pension Act Changes

04/08/2020 - New Developments For Medical Practices

04/08/2020 - Update On Payroll Protection Act Loan Rules: What We Learned From The
April 6th Frequently Asked Questions Memo and Otherwise

 

From The Forbes Blog

May 9, 2020

Mayday For PPP Borrowers – Having To Choose Between Possible Insolvency Or Risking
Criminal Prosecution

Individuals and businesses that received PPP loans and did not qualify by having the loan be
"necessary to support the ongoing operations of the business" now have until May 14 to return

the monies in order to receive full amnesty for all civil and criminal exposures associated
therewith.

May 4, 2020

https://attendee.gotowebinar.com/recording/1591448930063609858
https://attendee.gotowebinar.com/recording/8059281000485635074
https://attendee.gotowebinar.com/recording/1466294819876034567
https://attendee.gotowebinar.com/recording/1055533768391230733
https://attendee.gotowebinar.com/recording/5748981670394816770
https://attendee.gotowebinar.com/recording/5748981670394816770
https://attendee.gotowebinar.com/recording/7803293802524517127
https://attendee.gotowebinar.com/recording/7803293802524517127
https://attendee.gotowebinar.com/recording/7199876323532267532
https://attendee.gotowebinar.com/recording/7199876323532267532
https://attendee.gotowebinar.com/recording/1446119880730455559
https://attendee.gotowebinar.com/recording/1446119880730455559
https://attendee.gotowebinar.com/recording/8421008230773956619
https://attendee.gotowebinar.com/recording/8421008230773956619
https://attendee.gotowebinar.com/recording/5309321054846390542
https://attendee.gotowebinar.com/recording/5309321054846390542
https://attendee.gotowebinar.com/recording/1722769100600349442
https://attendee.gotowebinar.com/recording/3562683062405568013
https://attendee.gotowebinar.com/recording/7888689571655365123
https://attendee.gotowebinar.com/recording/7888689571655365123
https://www.forbes.com/sites/alangassman/2020/05/09/mayday-for-ppp-borrowers--having-to-choose-between-possible-insolvency-or-criminal-prosecution/#1671fef21e5f
https://www.forbes.com/sites/alangassman/2020/05/09/mayday-for-ppp-borrowers--having-to-choose-between-possible-insolvency-or-criminal-prosecution/#1671fef21e5f


Was Your PPP Loan ‘Necessary’? If Not, There Could Be Horrific Repercussions
It has been announced that PPP loan applications will be audited, which raises the question of
what the meaning of the words “necessary to support the on-going operations of the applicant”

actually mean.

Apr 19, 2020

Why Are Independent Contractors And Sole Proprietors Treated Poorly Under The Paycheck
Protection Program?

The SBA released much needed guidance and regulations on applying for the Paycheck
Protection Program (“PPP”) for individuals who filed as independent contractors or sole

proprietors.

Apr 19, 2020

Florida Wrestles With Stay At Home Rule
President Trump has given Governors across the U. S. “a phased and deliberate approach” to

restoring normal activity, but Florida seems to have taken one of the more extreme approaches
despite DeSantis announcing on April 18th that K-12 students across the state will continue

distance learning un...

Apr 15, 2020

Medical Practices Have Received Their Share Of $30 Billion CARES Act Distribution
The CARES Act, which was enacted on March 27th to provide $2.2 trillion in stimulus and

recovery funds for private businesses and other entities, authorized $1 billion to be spent
within the medical industry

https://www.forbes.com/sites/alangassman/2020/05/04/was-your-ppp-loan-necessaryif-not-there-could-be-horrific-repercussions/#1cf20abb50e1
https://www.forbes.com/sites/alangassman/2020/04/19/why-are-independent-contractors-and-sole-proprietors-treated-poorly-under-the-payroll-protection-program-ppp-aka-hey-dude-where-is-my-allowance-for-health-insurance-rental-values-and-pension-costs-aka-i-should-have-filed-to-be-taxed-as-a-partnership/#7ef213f06e3c
https://www.forbes.com/sites/alangassman/2020/04/19/why-are-independent-contractors-and-sole-proprietors-treated-poorly-under-the-payroll-protection-program-ppp-aka-hey-dude-where-is-my-allowance-for-health-insurance-rental-values-and-pension-costs-aka-i-should-have-filed-to-be-taxed-as-a-partnership/#7ef213f06e3c
https://www.forbes.com/sites/alangassman/2020/04/19/florida-wrestles-with-stay-at-home-rule/#6ab214b434fa
https://www.forbes.com/sites/alangassman/2020/04/15/medical-practices-have-received-their-share-of-30-billion-cares-act-distribution/#10e21d9647fe


Sample e-mail footer (courtesy of Martin M. Shenkman, P.C.) 
 
Our firm is working remotely due to the coronavirus. Email is checked regularly and our phone is answered. We 

can readily offer web meetings and discuss remote signing of documents if necessary. If possible, please send all 

communications and documents via email instead of by regular (snail) mail. We can provide you a secure portal 

through ShareFile if that would be helpful (e.g. for large or confidential files). Let us know how we can help. 
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Covidarama, Drama and a Talking Llama 

https://gassmanlaw.com/wp-content/uploads/2019/12/5DF26F6EGASS.pdf


 



Not to be confused with the Dalai Lama 

 

  

  

Executing Documents During the Coronavirus Lockdown 

Force Majeure and Similar Strategies as a Defense Against Non – Performance  

PPP Loans Must Be Necessary to Avoid Fines and/or Imprisonment, but What Does Necessary Mean 

Forbes Article 

Humor 

https://mx1.floridalegalandtaxreport.net/sendy/w/gyFgsOmqSmmQWW0Ia28dEg?1588984253#llama
https://mx1.floridalegalandtaxreport.net/sendy/w/gyFgsOmqSmmQWW0Ia28dEg?1588984253#Majeure
https://mx1.floridalegalandtaxreport.net/sendy/w/gyFgsOmqSmmQWW0Ia28dEg?1588984253#PPP
https://mx1.floridalegalandtaxreport.net/sendy/w/gyFgsOmqSmmQWW0Ia28dEg?1588984253#Forbes
https://mx1.floridalegalandtaxreport.net/sendy/w/gyFgsOmqSmmQWW0Ia28dEg?1588984253#Humor


Upcoming Webinar 

  

Executing Documents During the Coronavirus Lockdown 

By: Alan Gassman and John Beck 

 

            COVID-19 has drastically change life in America and around the world.  As states and nations restrict travel and limit 

activities outside of the home to essential services, many activities that were once routine are now becoming logistical nightmares. 

            For the legal field, this has created a problem for individuals that need to sign legal documents, especially for estate planning 

documents. 

            The following is an excerpt from an article that Marty Shenkman will be posting on Leimberg Information Services, which has 

been authored by John N. Beck and Alan S. Gassman. 

            On June 7, 2019, prior to COVID-19’s prevalence and spread, Florida enacted Remote Online Notarization (RON) laws that 

became effective on January 1, 2020.[1] These laws allow for many non-testamentary documents to be notarized electronically 

without a notary being physically present at the signing, however, virtual notary presence is required. 

https://mx1.floridalegalandtaxreport.net/sendy/w/gyFgsOmqSmmQWW0Ia28dEg?1588984253#web


            These laws also include provisions allowing for estate planning documents to be signed electronically that will become 

effective July 1st of this year.  There have been no updates for RON in Florida during the COVID-19 pandemic to address RON and 

testamentary documents, meaning these documents must still be notarized in person. 

In order for an electronic will to be self-proving, the will must be signed on or after July 1, 2020 in the electronic presence of two 

witnesses and a remote online notary, using the same procedures that are currently required for the remote notarization of other 

documents.  Notably, certain documents like trusts and wills do not need to be notarized to be valid in Florida, but do need to be 

notarized in the presence of two witnesses and the testator to be self-proving. 

Due to COVID-19’s impact, Florida’s Supreme Court issued AOSC20-16, suspending the requirement for a Florida notary to be 

physically present in front of an individual to administer an oath through May 29th of this year.[2] 

            AOSC20-16 provides that a Florida notary may swear in a witness remotely if the notary can positively identify the witness 

from a location within the State of Florida using audio-video communication.[3] If the witness is outside the State of Florida, the 

witness may simply consent to being placed on oath via audio-video communication. 

            AOSC20-16 only applies to administrations of an oath, however, and does not apply to notarization of document signings. 

RON is Florida’s primary method of dealing with COVID-19’s implications for document signing. Unlike many states which 

temporarily authorized RON, Florida’s statutes already outline its requirements. 

            It is important to note that not all Florida notaries are able to perform a valid RON[4].  In order to become remote online 

notary, a Florida notary public must complete the following: 

            1.        The individual must already have a valid and current notary commission, a civil-law notary appointment, or a 

commissioner of deeds appointment in Florida; 

            2.        The notary must successfully complete an education training course and receive a certificate of completion RON; 

            3.        The notary must obtain an Errors and Omission policy with a minimum of $25,000 coverage and a bond in the amount 

of $25,000 and provide evidence of the same; 



            4.        The notary must submit an Application Registration for Online Notary Public to the Florida Secretary of State, Division 

of Corporations, along with copies of the support documents indicated above and the Application filing fee of $10.00; 

            5.        After registering as a Florida remote online notary, the notary must contract with an approved third party vendor to 

provide the remote online notary with the technological support that is required to perform online notarizations, including a secure 

online audio-video platform, advanced identity proofing and credential analysis, and long-term document storage; and 

            6.        RONs must keep an electronic journal record for at least 10 years, which includes the video and audio recording of each 

RON service. 

            Notary boxes must now also indicate whether the notarization was completed via RON or in the physical presence of the 

signor. 

            For the average person seeking notarization of a signature, RON does not require much more than a document needing a 

notarization — even if it must be witnessed — and a computer or device with audio and recording capabilities. There are many 

businesses that are currently offering RON service for Florida signings and a simple Google search for “Florida remote online notary” 

will provide several options available 24 hours a day.  The maximum fee for a RON is set statutorily at $25.00 per signature.  Some 

RON providers charge a flat $25.00 per notary signature fee and others will charge less for additional signatures. 

            It may not be practical to use a remote online notary for signings where a large number of documents need to notarization 

because the process may take much longer than a document signing in the physical presence of a notary due to RON 

procedures.  These procedures include extra qualifying statements, extra steps involved to verify the person’s identity, and the client 

needing to be computer savvy enough to utilize the audio/video software and upload their identifying documents in an acceptable 

form. 

The following chart provided by Florida’s Real Property, Probate and Trust Law Section of the Florida Bar outlining certain document 

signing requirements for documents executed prior to July 1, 2020:[5] 

            COVID-19 has impacted the ability of most firms to easily conduct in-person signings. RON laws in Florida, especially 

starting on July 1, 2020, should somewhat ease this problem. 

  



  

Force Majeure and Similar Strategies as a Defense Against Non – Performance  

By: Alex Metras 

           The COVID-19 virus presents extraordinary circumstances for businesses. For starters, twenty-two states have officially 

enacted stay-at-home orders in some capacity. Both international and domestic travel have been restricted. The CDC recommends 

individuals remain at least six feet from one another, and that gatherings be limited to under ten people at any given time. Those who 

are thought to have symptoms of or exposure to the virus are to quarantine for at least two weeks. 

            The uncertainty in day-to-day living is translating to uncertainty in business contracts. Not being able to gather in large groups 

and workers being restricted to their homes are presenting scenarios where requirements in contracts are left unfulfilled. 

            Businesses involved in these transactions are left with what under normal circumstances would likely be considered a breach 

of contract. Non-performance may typically lead to termination of the contract and a resulting lawsuit, but during a near pandemic, 

contractual doctrines like force majeure, impossibility of performance, and impracticability of performance may lead to the non-

performing party being excused from their requirements under a contract. 

            The following article explores these doctrines, their general applicability, the general risks associated with asserting these 

defenses, and their specific functions in the wake of COVID-19’s spread. 

I. Force Majeure 

      A. What is Force Majeure? 

Asserting force majeure is equivalent to an affirmative defense for non-performance. It allows a party to suspend or discontinue 

performance of its contractual obligations under specific circumstances.[1] The parties to the contract will specify which obligations 

will suspend or terminate and which circumstances will trigger a force majeure event in the contract. 

The ability to claim force majeure depends upon the existence of an express force majeure provision in the contract and the scope of 

relief offered under applicable state law. In general, courts will enforce a force majeure provision according to its terms. 



      B. Requirements for Asserting Force Majeure 

Since the parties are themselves indicating which events will trigger and qualify as a force majeure event, the basic requirements for 

asserting force majeure will differ by contract. However, courts are generally in agreement that non-performance due to economic 

hardship alone is usually not enough to fall within a force majeure provision.[2] Further, “ . . . only if the force majeure clause 

specifically includes the event that actually prevents a party's performance will that party be excused.”[3] 

However, “catch-all” provisions (“acts of God”, disease, emergencies, etc.) within force majeure clauses are commonly added and 

may be enforceable if a qualifying event occurs that falls under an included category.[4] 

Typically, a force majeure provision becomes applicable when performance becomes impossible and not simply when it becomes 

merely burdensome, but parties are generally free to contract the terms that trigger the force majeure event.[5] For instance, a force 

majeure event may be triggered when “any delay or interruption” occurs in performance in the contract caused by certain named 

events.[6] Courts refrain from adding any additional requirements to the enforcement of a force majeure clause, because doing so 

would be rewriting the parties’ original intentions.[7] 

Courts are split on whether a specifically included event or a catch-all category triggering a force majeure clause must have been 

unforeseeable at the time of contracting. The Third Circuit, for instance, rules that events both specifically included or broadly 

referenced by category must be “unforeseeable and infrequent” at the time of contracting, and beyond the reasonable control of the 

parties to the contract.[8] This explains why economic hardship alone is insufficient, because it is ultimately foreseeable at the time of 

contracting and more or less within the parties’ control. 

Other circuits, like the Fifth Circuit, partially disagree. The Fifth Circuit allows for specific references to certain events to be 

foreseeable, but if the event falls under a catch-all category, that event must have been unforeseeable at the time of contracting.[9] 

It is important to clarify which state’s law applies to the contract, and whether that jurisdiction requires that the event triggering 

the force majeure clause be unforeseeable and out of the reasonable control of the parties at the time of contracting. Otherwise, even 

though a force majeure clause may be present in the contract, it may not be enforceable. 

            In Florida, force majeure claims are enforceable regardless of whether the event was foreseeable or not.[10] The only 

consideration Florida courts add beyond the exact language of the contract is whether the event was within the party’s control.[11] If 



the event was outside of the party’s control who is asserting force majeure, the clause is generally enforceable; if the event was within 

the party’s control, the force majeure clause is not enforceable.[12] 

C. COVID-19 and Force Majeure 

Since the requirements for satisfying a force majeure assertion are determined by the applicable state law and language of the contract, 

the COVID-19 virus may present an event worthy of triggering a force majeure clause. 

If the jurisdiction requires the event be unforeseeable, unless the parties knew or had reason to know at the time of contracting that a 

pandemic or disease was at foot at the time of contracting, COVID-19 may very well present sufficient unforeseeable circumstances 

beyond the reasonable control of the parties for the purposes of a force majeure assertion. 

Force majeure might apply to these circumstances if the following two factors are present in the contract: 

1. The contract in question includes an explicit force majeure clause; and 
2. The clause includes either specific references to events that qualify, like “disease,” “illness,” or “pandemic,” or general categorical 

references like “emergencies,” “government regulation,” or “other acts beyond the reasonable control of the parties.” 

      D. Risks of Asserting Force Majeure 

Importantly, if a party claiming force majeure as a defense fails to succeed on the defense, that party may be held liable for non-

performance, which allows the other parties to the contract to terminate the contract and sue for breach of contract. 

Of all the excuses for non-performance explored, force majeure is the best available defense to non-performance under circumstances 

of COVID-19. This is because of the large degree of deference courts award the parties who formed a force majeure clause, versus the 

large set of limitations the other excuses explored in this article possess. 

Like all assertions excusing non-performance explored in this article, it is crucial that prior to deciding to not perform obligations 

under a contract, the business consult with legal counsel to determine if that is the appropriate course of action. 

II. Impossibility of Performance 



If the contract does not include an enforceable force majeure clause, the non-performing party will be left with attempting to insert a 

different excuse, like impossibility of performance. 

A. What is the Defense of Impossibility of Performance? 

The defense of impossibility of performance may be asserted in situations where the purposes for which the contract was made have, 

on at least one side, become impossible to perform.[13] 

Generally, under this doctrine, a party is discharged from performing a contractual obligation which is (1) impossible to perform and 

(2) the party neither assumed the risk of impossibility nor could have acted to prevent the event rendering the performance 

impossible.[14] This is the case in Florida law.[15] 

Impossibility excuses a party's performance only when the destruction of the subject matter of the contract or the means of 

performance makes performance objectively impossible. Moreover, the impossibility must be produced by an unanticipated 

event that could not have been foreseen or guarded against in the contract.[16] 

The impossibility is interpreted objectively, meaning that the job cannot be done by anyone.[17] As such, subjective impossibility is 

not an excuse for non-performance. 

B. Limitations on the Doctrine of Impossibility of Performance 

Some jurisdictions severely limit this doctrine’s applicability to three scenarios: (i) a person necessary for performance dies or 

becomes incapacitated; (ii) the thing necessary for performance is destroyed or deteriorates; and (iii) the law changes making 

performance illegal.[18] 

This doctrine is typically reserved for extremely rare circumstances.[19] This is quite different from force majeure’s analysis, because 

under that doctrine the court is typically deferential to the terms of the parties’ agreement, which ultimately controls the analysis. 

Courts are much stricter in their application of the impossibility of performance doctrine, and unless the event falls into one of the 

jurisdiction’s recognized scenarios where the doctrine is accepted, the Court may reject the assertion altogether. 



Additionally, under the impossibility of performance doctrine, the party asserting the defense must demonstrate that there is nothing 

that party could have done to prevent the occurrence of the impossibility, that the events causing the impossibility were unforeseeable, 

and that neither party assumed the risk of the impossibility. 

C. COVID-19 and Impossibility of Performance 

            There is a chance that the impossibility of performance doctrine, while being rarely applied, may be applicable during the 

COVID-19 virus outbreak. 

            There are two scenarios where the doctrine of impossibility of performance could potentially be invoked, even in the strictest 

of jurisdictions: 

1. The changes in the law related to COVID-19 that limit activities or gatherings which impacts the principal purpose of the contract; and 
2. A person essential to performing the contract is quarantined due to either having or being exposed to COVID-19. 

While there may be situations that avail themselves to this doctrine related to COVID-19, it is traditionally difficult to succeed under 

this doctrine. Since these changes in the law and society are inherently temporary, the impossibility of performance defense may not 

succeed unless performance is required during the time the changes are in effect. Otherwise, it could be argued obligations are not 

impossible to perform, and instead are merely delayed. 

Upon asserting the impossibility defense, it would also have to be shown that nothing could be done to prevent the impossibility and 

that it was not considered during the time of contracting. Most parties should be able to succeed on proving COVID-19 was out of 

their control, but whether the pandemic was considered at the time of contracting will require a dive into the parties’ knowledge at the 

time of contracting. 

D. Risks of Asserting the Defense of Impossibility of Performance 

Like with asserting force majeure, the risk of opening oneself to liability following non-performance of a contract exists if the defense 

of impossibility of performance is unsuccessful. This could result in termination of a contract and suit for breach of contract. 

Additionally, satisfying the doctrine of impossibility of performance is traditionally more difficult than satisfying an assertion of force 

majeure. 



It is highly recommended that a business seek advice from counsel prior to deciding to not perform obligations under a contract. 

III. Frustration of Purpose 

In the circumstance where the doctrines of force majeure and impossibility of performance are inapplicable, the doctrine of frustration 

of purpose may be available. 

A. What is the Defense of Frustration of Purpose? 

Frustration of purpose arises when both parties can technically perform the obligations under the contract, but as a result of 

unforeseeable events, performance by one party would no longer give the other what induced the agreement in the first place.[20] As 

the Second Circuit puts it: 

Both parties can perform but, as a result of unforeseeable events, performance by party X would no longer give party Y what 

induced him to make the bargain in the first place. Thus frustrated, Y may rescind the contract.[21] 

            Florida law interprets frustration of purpose the same way as the Second Circuit does above.[22] 

This doctrine is somewhat similar to the impossibility of performance doctrine, but the main difference is the effect the supervening 

event has on performance.[23] Under frustration of purpose, performance is still technically possible, but the result would not be what 

the parties intended when forming the contract.[24] Under impossibility of performance, performance is actually objectively 

impossible. In either event, successfully asserting either of these defenses excuses the asserting party from performing their 

obligations under the contract. 

Also like the application of the doctrine of impossibility of performance, the defense of frustration of purpose is extremely limited “to 

instances where a virtually cataclysmic, wholly unforeseeable event renders the contract valueless to one party.”[25] 

B. Requirements of Frustration of Purpose 

Across most jurisdictions, including Florida, the elements of frustration of purpose remain the same: 

1. Frustration of the principal purpose of the contract; 
2. The frustration is substantial; and 



3. The non-occurrence of the frustration was a basic assumption on which the contract was made.[26] 

      C. COVID-19 and Frustration of Purpose 

Frustration of purpose yields the same end result as the previous two defenses, but the circumstances triggering the doctrine are 

different. COVID-19 may present situations where performance is still technically possible, but the end result will not be what parties 

intended. 

            If the principal purpose of the contract is prevented completely, the doctrine of impossibility is a more appropriate claim. 

However, if the changes spawned by COVID-19’s spread do not render performance impossible, but render it meaningless, the 

frustration of purpose doctrine may be applicable. So long as the principal purpose of the contract was substantially thwarted by 

changes spawned by COVID-19, and said changes were unforeseeable at the time of contracting, the defense may be available. 

            Additionally, the principal purpose of a contract may only be frustrated temporarily, or while the changes caused by COVID-

19 are in effect. In this circumstance, it becomes riskier to assert this defense for non-performance, because a non-time-sensitive 

contract could potentially be performed at a later date. In that situation, the defense of frustration of purpose may not excuse 

performance permanently, only temporarily until performance becomes worthwhile again. 

D. Risks of Asserting the Defense of Frustration of Purpose 

Like all the doctrines above, a certain level of risk is associated with non-performance, regardless of the assertion of the defense of 

frustration of purpose. If this defense fails, the party asserting the defense may be open to liability for non-performance, typically 

resulting in termination of the contract and suit for breach of contract. 

Additionally, if the changes of COVID-19 are found to only be temporary and thus only frustrating the purpose of the contract for a 

certain amount of time, this defense may only post-pone performance, rather than excuse it entirely. Businesses should seek advice 

from counsel before deciding to not perform obligations under a contract. 

IV. Impracticability of Performance 

In the situation where none of the above doctrines are applicable, a final shot exists in the doctrine of impracticability of performance. 



A. What is the Defense of Impracticability of Performance? 

The defense of impracticability of performance may be available when a supervening event causes a party to not perform a contract, 

not because it was impossible, but because it is “impracticable.”[27] Performance has been found to be impracticable when the 

supervening event renders performance extremely difficult, or creates unreasonable expenses, loss, or injury to one of the parties; it 

may be triggered by a slough of circumstances, like a shortage of materials due to emergency, or an unforeseen shutdown of major 

sources of supply.[28] 

Impracticability generally does not encompass situations where performance has merely been made more difficult—it only covers 

situations where performance is not impossible, but extremely impracticable given the original agreement and the current 

circumstances spurred by the supervening event.[29] A mere change in the degree of difficulty or expense due to causes like increased 

wages, prices of raw materials, or costs of construction, unless well beyond the normal range, do not amount to impracticability.[30] 

Additionally, the doctrine of impracticability of performance was codified in § 2-615 of the Uniform Commercial Code (UCC) and 

has also been expanded to most other areas of contract law after its inclusion in Article 261 of the Restatement (Second) of 

Contracts.[31] Under the UCC, additional requirements outside of the elements to the defense must be met for the defense to be 

successful. 

An example of a successful defense using the doctrine of impracticability may be found in the Florida case, Fla. Laundry Services, 

Inc. v. Sage Condo. Ass’n, Inc., 193 So. 3d 68 (Fla. 3d Dist. App. 2016). In this case, Florida Laundry Services, Inc. (“the laundry 

company”) provided coin laundry equipment to Sage Condominium Association, Inc. (“Sage”) in Miami, Florida. The laundry 

company claimed that Sage disconnected their laundry equipment in violation of a lease. Sage did in fact disconnect the laundry 

equipment, but only because they were in violation of a city code that disallowed laundry equipment on the exterior of buildings under 

power lines without a permit. Sage also argued that they informed the laundry company of this, but the laundry company failed to 

remove its equipment. If Sage were forced into compliance with city code by keeping the laundry company’s equipment, serious 

structural changes would have to be made to their buildings, which would incur significant costs. Sage argued that these costs were 

inhibiting their ability to retain the laundry company’s equipment if they even wanted to. 

After a three-day non-jury trial, the judge concluded that Sage was absolved of its requirements to perform under the lease, or to retain 

the laundry company’s equipment, because of the doctrine of impracticability. The reasoning was three-part: first, Sage was in 

violation of city code by having the laundry company’s equipment outside of their building under a power line without a permit. 

Second, Sage gave notice to the laundry company about this violation, but the laundry company did not remove its equipment. Lastly, 



Sage would have incurred significant costs just to be able to keep the laundry company’s equipment. Thus, considering these factors, 

it was found to be impracticable for Sage to continue the requirements of the lease and retain the laundry company’s equipment. 

The laundry company appealed this decision, but Florida’s Third District Court of Appeals upheld the trial judge’s ruling, saying it 

was “supported by substantial, competent evidence.” The court explicitly pointed out the crux to its ruling was that the doctrine of 

impracticability is not restricted to strict impossibility, and it even encompasses instances like Sage’s, where unreasonable expense 

prohibits complying with contractual terms. 

B. Requirements of Impracticability of Performance 

For both the UCC and the common law, the elements of impracticability of performance are the same across many jurisdictions, 

including Florida: 

1. A supervening event occurred that made performance impracticable; 
2. The non-occurrence of the event was a basic assumption on which the contract was made; 
3. The party asserting performance is impracticable did not cause the impracticability; and 
4. The party asserting this defense did not explicitly or implicitly agree to perform in spite of the impracticability.[32] 

If the contract is governed by the UCC, the party wishing to claim the defense must also satisfy the following factors to succeed:          

1. The seller must not have assumed a greater obligation which caused the impracticability; 
2. Where the supervening event affects only a part of the seller’s capacity to perform, the seller must allocate production and deliveries to 

customers “fairly and reasonably”; and 
3. The seller must notify the buyer that there will either be delay or non-delivery, and when allocation is required, of the estimated 

allocation to the buyer. 

      C. COVID-19 and Impracticability of Performance 

COVID-19’s impacts may trigger the possibility of claiming the defense of impracticability of performance, and possibly with more 

ease than the doctrine of impossibility or frustration of purpose. 



If the legal changes spurred by COVID-19’s spread cause performance to be absurdly costly or dangerous, it may be found to be 

impracticable to see the contract through. If those required for performance are in quarantine or under a stay-at-home order, there may 

be additional room to argue that performance is simply impracticable given the circumstances presented by COVID-19. 

So long as the party seeking performance did not agree to perform regardless of the circumstances, this doctrine is still available to 

potentially excuse non-performance due to changes caused by COVID-19. 

D. Risks of Asserting the Defense of Impracticability of Performance 

Like all the other mentioned defenses, there is a possibility that the defense fails, which would open the non-performing party’s 

liability to suit for breach of contract. 

Additionally, like most other defenses presented in this article, the supervening events may only be considered temporary. The 

changes resulting from COVID-19 are undoubtedly not permanent, and as a result, performance—even under this defense—might 

only be excused temporarily until the supervening event stops impacting the ability to perform. This would depend largely on the 

nature and details of the contract. 

            Further, distinct from the other defenses, a party can agree to still perform despite an impracticability. It is important 

representatives do not purport to be able to perform despite existing impracticability, and the contract in question should be reviewed 

for language that may guarantee performance. 

            As always, it is wise for a business to consult with counsel before deciding to not fulfill its obligations in a contract. 

V. Conclusion 

The effects of the COVID-19 virus spreading are constantly developing. New restrictions and requirements are being placed on people 

and businesses, which will inherently cause performance issues for businesses who may have never had them before. It is important 

for businesses to analyze the options available to them, determine what the best economic course of action is, and consult with an 

experienced attorney to determine if a defense yielding non-performance is the best choice for the business. 

All resources cited in this article are available from the authors upon request. 
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EXECUTIVE SUMMARY: 

Shots fired across the bow of publicly traded companies and hedge funds that have applied for and received Payroll Protection 

Program (“PPP”) funds warn that the language requiring that a loan must be “necessary to support the ongoing operations of the 

business” is a serious requirement that could cause taxpayers to be fined up to $1,000,000 and/or result in a prison term of up to thirty 

years. The above quoted language, which comes directly from the language of the CARES Act, and recent SBA pronouncements that 

publicly held companies and hedge funds will not meet this requirement because they have the ability to raise capital provides little, if 



any, comfort and significant confusion and uncertainty for small businesses and professional practices that have been successful for 

many years and managed conservatively in order to be able to survive a crisis like this one. 

 It is clear that PPP loan recipients and applicants need to be aware of this issue, and to consider what is their best planning strategy 

and action. The recent “pronouncements” about this issue are causing many borrowers to conclude that it is safer to lay off workers 

than to risk penalties or even criminal prosecution, especially when the business can “now afford” to keep workers, but would lose 

money and reduce its chances of survival in so doing. 

FACTS: 

On March 27, 2020 the CARES Act became law for a primary purpose of allocating  hundreds of billions of dollars to go to small 

businesses and professional entities to save jobs under the Payroll Protection Program (“PPP”). Many small businesses have applied 

and some have received funding. 

The great majority of U.S. businesses and entrepreneurs have experienced significant losses and face tremendous risks as a result of 

the COVID-19 crisis, including significant reductions in revenue, increased expenses, and a continual state of worry for what will 

happen in the future. 

 Even though some U.S. states appear to be re-opening to some extent, the COVID-19 pandemic does not seem to be anywhere near 

under control. Bill Gates, a well-qualified and respected individual with extensive knowledge and experience with infectious diseases 

and business management, has expressed hopes that a vaccine will become available within the year. The uncertainty surrounding the 

timeline for a vaccine is indicative of the uncertainty surrounding businesses reopening. Even if a vaccine is released within a year, 

many businesses will be terribly affected by the effects of COVID-19 for much longer, and businesses not yet profoundly affected 

may be much like dominoes in a long line, waiting for the chain reaction that might blow their business into kingdom come.  What 

makes this worse is the question as to whether lenders will reduce or call in credit that has been available to borrowers, and even shut 

down businesses that cannot satisfy loan ratio requirements, or when an “insecure lender” clause exists that permits the lender to call 

in loans when they feel that there is not sufficient capital to allow the loan to be as safe as it was when credit was extended.  

 The purpose of the PPP is allow small businesses to have moneys and encouragement to keep their payrolls in place by covering the 

essential day-to-day operational expenses for a period of 8 weeks after a loan is procured.  The forgiveness of such loan, in whole or in 

part, also allows the business to increase its operating capital, if it is profitable during that period of time, in order to provide balance 

sheet assets that may be sorely needed in the many months to come. The program requires that the moneys advanced be used solely to 



cover employee payroll, utilities, rent, interest, health insurance, and pensions, with no allowance to pay for legal and accounting fees 

that will be needed to help sort out how to comply with this complicated law. 

 The PPP loan calculation provides borrowers with a maximum of 2.5 times the average monthly amount of their payroll, health 

insurance, and pension expenses, with the average monthly expense calculated over twelve months. Individual employee salaries are 

only includable in the calculation based upon $100,000 in wages/salary plus additional amounts paid for health insurance and 

retirement plan contributions. 

 PPP loans will be forgiven if the amounts spent during the eight weeks following the date of receiving the loans satisfies these 

requirements: 

 (1)          At least 75% of the funds are spent on payroll, including medical insurance and retirement plan contributions; and 

(2)          Other moneys are spent on rent, interest, and utilities based upon obligations in place before February 15, 2020. 

COMMENT: 

The subject of great concern that was brought to the forefront in the past few days is the question as to what the requirement that the 

loan be “necessary to support the on-going operations of the applicant” actually means. Every PPP borrower must attest to the fact that 

this requirement is met in their PPP loan application. The Small Business Administration (“SBA”) will be auditing recipients of the 

PPP loans. False claims that are made intentionally with respect to this can result in criminal fines of up to $1,000,000, and 

imprisonment for up to thirty years. 

 The U.S. Treasury Department and SBA have released updated guidelines in a FAQ issued on April 23, 2020 stating that “it is 

unlikely that a public company with substantial market value and access to capital markets will be able to make the required 

certification in good faith, and such a company should be prepared to demonstrate to SBA, upon request, the basis for its 

certification.” The SBA has stated that if a business has taken a loan that the business did not “need,” the business may return the loan 

by May 7, 2020, and face no criminal consequences. 

 Great pressure has therefor been placed on businesses to be sure of their eligibility, because they will face potential criminal sanctions 

if the loan they received was not “necessary”.  Unfortunately, and as discussed below, without a clear meaning of what “necessary” 

means, the statute containing the PPP eligibility requirements seems somewhat vague and ambiguous. 



 The SBA, Treasury Department, and lawmakers alike have all been issuing clarifications to the unprecedented program, its eligibility 

requirements, and its oversight, especially as it relates to criminal liability and the necessity requirement. These constant updates make 

one thing abundantly clear notwithstanding the confusion: the statute and its requirements are not straight forward as presently drafted, 

and reasonable players on all sides of the system are understandably  interpreting the requirements somewhat differently and 

inconsistently. One series of articles on this situation can be found in Paycheck Protection Loan Backlash: How To Defend Your 

Business Reputation And Avoid Getting Shake Shacked, which is on the Forbes blog of LISI Commentator Bruch Brumberg. 

 Some larger businesses and hedge funds applied for PPP loans and were approved by the SBA after a review of their application. If 

these businesses are not qualified because the loans are not “necessary,” then the definition of “necessary” is not clear, because many 

of these applicants must have objectively interpreted the requirements in a reasonable manner that ended in their concluding that they 

were eligible.   Returning the money now may be more motivated by a fear of “public shaming” as opposed to concluding that the 

necessary standard may not have been met. 

 Some applicants applied for and received funding before many guidelines and clarifications were even issued. If those applicants 

applied for and received funds relying on an objectively reasonable interpretation of an unclear statute, without any notice from 

government institutions or lawmakers to the contrary, the statute might possibly be found to be unconstitutionally vague. While the 

authors are not experts in the area, we found the following in legal literature and feel that it is appropriate to share our understanding 

of this. 

 In 1926, the U.S. Supreme Court issued its opinion in Connally v. General Construction Co., which greatly expanded what is known 

as the “vagueness doctrine.” In this case, the vagueness doctrine was explained to apply to “a statute which either forbids or requires 

the doing of an act in terms so vague that men of common intelligence must necessarily guess at its meaning and differ as to its 

application.” 

 More recently, in 2015, the U.S. Supreme Court addressed the vagueness doctrine again in Johnson v. United States, stating that the 

government violates due process when it takes “away someone’s life, liberty, or property under a criminal law so vague that it fails to 

give ordinary people fair notice of the conduct it punishes, or so standard-less that it invites arbitrary enforcement.” 

Here, where property, or at the very least a property interest, is being denied to businesses by concluding that they are not qualified for 

a PPP loan due to a murky or overzealous  “necessary” requirement,  when objectively reasonable interpretations of the term have 

seemingly varied based upon each individual application for the loan, it may be that the vagueness of the term “necessary” prevents 

criminal enforcement of this statute.  This is made more convincing by the fact that the CARES Act does not give the SBA or any 



other entity the right to promulgate legislative regulations or guidance, and does not provide that hedge funds or publicly traded 

entities cannot qualify for PPP loans. . 

 Since lawmakers and several government institutions have been issuing updated official and unofficial guidance on what “necessary” 

means in the context of PPP loans, ability to claim that there is sufficient vagueness to make the statute inapplicable in a given 

situation is dependent on being able to show that an applicant for PPP loans was provided “fair notice” of their ineligibility, which 

would disqualify them from claiming that the statute was unconstitutionally vague, because they were aware of the general parameters 

that made them ineligible from updated guidelines after applying. Arguing vagueness would be more appropriate for a business that 

applied for and received a loan prior to the new guidelines being issued, but what court will require that applicants look for FAQ’s and 

tweets from a Senator, as mentioned below, before signing their application under the present stressful and scattered circumstances 

that business owners find themselves in.  

 Who “Needs” a PPP Loan? 

 Almost every business owner and manager involved with the finances of a business are clearly aware that there are significant capital 

needs, which include the obvious need for monies to keep a business like a bar, restaurant or private school afloat, but also capital 

needs that are “necessary” to assure that the business or professional practice can survive negative future contingencies, which are 

much more likely now than they had been before this crisis. 

 For example, a professional practice that has expenses of $100,000 a month and $200,000 in the bank, may not “need” to spend PPP 

loan proceeds for three or even six  months if revenues may continue to allow the present cash in the business to last that long, but 

what happens if the key professional or manager of the business gets sick with the COVID-19 virus, and the business interruption 

insurance that the company has or would now be willing to buy is not available because the policies do not cover a global pandemic, 

or what happens if a major group of customers or suppliers turn out to be dominoes in the long string of black and what tiles that 

eventually fall on the business and cause it to be shut down or require it to operate at a loss for several months in order to survive? 

 Every borrower has a different situation, and many borrowers are receiving the same amount of revenue as they were before, and may 

have only slightly increased expenses, but a very uncertain future. 

 One example that comes to mind is critical care doctors, who have medical groups that primarily service emergency rooms and 

intensive care units. One would generally not expect that their revenues have been reduced, but one would expect that they have a 



significant risk of losing key personnel for a long period of time, and also a fear that medical systems will break down and not provide 

them with compensation, or even the ability to work. 

 It is certainly arguable that the loan is not “necessary” for this group, but standing in their shoes, I would certainly feel the need for 

additional capital, especially given the fact that a good many critical care professionals have contracted COVID-19, leaving their 

practices without a doctor or doctors and other professionals when they are terribly needed 

 As a practical matter, many critical care pulmonologist have office practices are now suffering because patients with underlying 

health conditions should be deferring any contact with a medical office to the extent possible.  For example, patients who may have 

sleep apnea and need sleep studies or consultations are probably better off deferring these until it is safe to walk into a medical 

doctor’s office. 

 What Is the Meaning of the Word “Necessary” 

 To further this discussion, it is necessary to consider the word “necessary,” and to what extent a court or jury would find that a 

business or professional practice did not have sufficient need for a PPP loan because it was not “necessary.” Guidance may be found 

from past and current interpretations of the word “necessary,” and more pointed updates have been provided recently relating to this 

issue. 

 Courts’ Interpretations of “Necessary” 

 Starting in the past, in 1819 the fourth—and perhaps most famous—Chief Justice of the U.S. Supreme Court, John Marshall, issued a 

monumental constitution based decision defining the word necessary as it appears in the Necessary and Proper clause of the United 

States Constitution. In McCulloch v. State the Supreme Court considered whether the word necessary must “always import an 

absolute physical necessity, so strong, that one thing to which another may be termed necessary, cannot exist without that other.” The 

Court concluded that it does not, and explained the word necessary “frequently imports no more than that one thing is convenient, or 

useful, or essential to another.” 

 Notably, Black’s Law Dictionary uses the same definition of “necessary” as Chief Justice Marshall did in his opinion in McCulloch. 

 In 1933, the meaning of “necessary” was analyzed by the Supreme Court again in Welch v. Helvering, where a taxpayer attempted to 

take a deduction on expenses that he claimed fell within the test now found at Internal Revenue Code (IRC) Section 162 as being 



“ordinary and necessary” business expenses. Here, the Court determined that the expenses in the case were necessary because “they 

were appropriate and helpful,” but they were not ordinary. 

 “Appropriate and helpful” is certainly a lower standard than “essential.” Since Welch, a number of cases have found that items that 

many would consider to be “luxury” items and services have qualified as “reasonable and necessary” business expenses, including the 

cost of paying for  limousines to take key executives to work, taking spouses on business trips to make a good impression, and paying 

large salaries to key executives whose work could be performed by competent replacements for much less. 

The language and application of the Accumulated Earnings Tax may provide valuable guidance. This part of the Internal Revenue 

Code imposes a tax on corporations (other than S corporations) that are found to have a net worth exceeding "the reasonable needs of 

the business." 

 The regulations under IRC Section 537 makes clear that the "reasonable needs of the business" can include "product liability loss 

reserves," and include moneys set aside for possible future expenses that are set aside and would be "directly connected with the needs 

of the  corporation" and are "for bona fide business purposes." 

 The above quoted language comes from the following portion of IRC Section 537, and the regulations under Section 537, include 

discussion that confirms that it is necessary to have capital for the "reasonable future needs" of the business based upon what "a 

prudent businessman would consider appropriate for the present business purposes and for the reasonably anticipated future needs of 

the business. “It certainly seem that this is analogous to what is “necessary to support the operations of the business.” 

 Below is an excerpt from Treasury Regulation Section 1.537-1: 

 § 1.537-1 Reasonable needs of the business. 

 (a) In general. The term reasonable needs of the business includes (1) the reasonably anticipated needs of the business (including 

product liability loss reserves, as defined in paragraph (f) of this section), (2) the section 303 redemption needs of the business, as 

defined in paragraph (c) of this section, and (3) the excess business holdings redemption needs of the business as described in 

paragraph (d) of this section. See paragraph (e) of this section for additional rules relating to the section 303 redemption needs and the 

excess business holdings redemption needs of the business. An accumulation of the earnings and profits (including the undistributed 

earnings and profits of prior years) is in excess of the reasonable needs of the business if it exceeds the amount that a prudent 

businessman would consider appropriate for the present business purposes and for the reasonably anticipated future needs of the 

business. The need to retain earnings and profits must be directly connected with the needs of the corporation itself and must be for 



bona fide business purposes. ,,,. See § 1.537-3 for a discussion of what constitutes the business of the corporation… See § 1.537-2, 

relating to grounds for accumulation of earnings and profits. 

 (b) Reasonable anticipated needs. 

(1) In order for a corporation to justify an accumulation of earnings and profits for reasonably anticipated future needs, there must be 

an indication that the future needs of the business require such accumulation, and the corporation must have specific, definite, and 

feasible plans for the use of such accumulation. Such an accumulation need not be used immediately, nor must the plans for its use be 

consummated within a short period after the close of the taxable year, provided that such accumulation will be used within a 

reasonable time depending upon all the facts and circumstances relating to the future needs of the business. Where the future needs of 

the business are uncertain or vague, where the plans for the future use of an accumulation are not specific, definite, and feasible, or 

where the execution of such a plan is postponed indefinitely, an accumulation cannot be justified on the grounds of reasonably 

anticipated needs of the business. (2) Consideration shall be given to reasonably anticipated needs as they exist on the basis of the 

facts at the close of the taxable year. Thus, subsequent events shall not be used for the purpose of showing that the retention of 

earnings or profits was unreasonable at the close of the taxable year if all the elements of reasonable anticipation are present at the 

close of such taxable year. However, subsequent events may be considered to determine whether the taxpayer actually intended to 

consummate or has actually consummated the plans for which the earnings and profits were accumulated. In this connection, projected 

expansion or investment plans shall be reviewed in the light of the facts during each year and as they exist as of the close of the 

taxable year. If a corporation has justified an accumulation for future needs by plans never consummated, the amount of such an 

accumulation shall be taken into account in determining the reasonableness of subsequent accumulations. 

 (f) Product liability loss reserves. (1) The term product liability loss reserve means, with respect to taxable years beginning after 

September 30, 1979, reasonable amounts accumulated for the payment of reasonably anticipated product liability losses, as defined in 

section 172(j) and § 1.172-13(b)(1). (2) For purposes of this paragraph, whether an accumulation for anticipated product liability 

losses is reasonable in amount and whether such anticipated product liability losses are likely to occur shall be determined in light of 

all facts and circumstances of the taxpayer making such accumulation. Some of the factors to be considered in determining the 

reasonableness of the accumulation include the taxpayer's previous product liability experience, the extent of the taxpayer’s coverage 

by commercial product liability insurance, the income tax consequences of the taxpayer's ability to deduct product liability losses and 

related expenses, and the taxpayer’s potential future liability due to defective products in light of the taxpayer's plans to expand the 

production of products currently being manufactured, provided such plans are specific, definite and feasible. Additionally, a factor to 

be considered in determining whether the accumulation is reasonable in amount is whether the taxpayer, in accounting for its potential 

future liability, took into account the reasonably estimated present value of the potential future liability. (3) Only those accumulations 

made with respect to products that have been manufactured, leased, or sold shall be considered as accumulations made under this 



paragraph. Thus, for example, accumulations with respect to a product which has not progressed beyond the development stage are not 

reasonable accumulations under this paragraph. 

 It is difficult to read the above and not come to the conclusion that most U.S. businesses and professional practices have a need for 

PPP loans that are necessary to support the ongoing operations of the business, just like produce liability loss reserves are well 

respected for those businesses that have exposure to product liability losses. 

 A conventional and well accepted analysis of what would be necessary to borrow to be reasonably capitalized in a way similar to the 

Accumulated Earnings Tax analysis is the concept of the “fairness opinion” that is often issued by for companies raising capital or 

engaging in transactions whereby an independent opinion is provided as evidence that a business meets the required good faith 

certification of being “necessary to support the ongoing operations of the Applicant.”  This scenario is similar to the use of fairness 

opinions that evolved from the landmark opinion of Smith v. Van Gorkham which was decided by the Delaware Supreme Court in 

1985.  Fairness opinions are obtained from financial professionals to provide evidence that prudent business judgment was exercised 

in a corporate transaction, thus providing corporate boards with some level of liability protection.  It is unclear whether opinions to 

support PPP good faith certification would be recognized because of the lack of current guidance but it certainly would not hurt.  The 

authors thank valuation experts Timothy Bronza, CPA, ASA, and Elitsa Healy, CFA, for their input with respect to this. 

 Although it may still be unclear what “necessary” means for PPP loans, the SBA’s  Economic Injury Disaster Loan (EIDL) has a 

need  requirement that requires that there be a   “substantial economic injury” that is a direct result of a disaster. COVID-19 qualifies 

as a disaster, but the “substantial economic injury” requirements are more in-depth and similar to the “necessary” requirement for PPP 

loans. Substantial economic injury will most often consist of a decrease in revenue or significant increase in expenses with the result 

being that the business is unable to meet its obligations and pay ordinary and necessary operating expenses in the normal course of 

business. 

 “Necessary” for PPP loans could mean something very similar to “substantial economic injury,” especially given the below 

referenced recent pronouncements. Some clarification on what “necessary” may mean under the PPP law has been provided by 

individual lawmakers. Legally, this may be of some significance because the legislative intent behind the PPP is the closest concrete 

guidance to date in absence of the SBA providing specific guidelines on the term. 

 In wake of the news that hedge funds and other large entities with presumably sufficient cash reserves were receiving PPP loans, U.S. 

Senator Marco Rubio (R-FL) became vocal on Twitter and in media appearances about Congress’s intentions behind the PPP and the 

term “necessary.” Senator Rubio is the U.S. Senate Chairman of the Committee on Small Business and Entrepreneurship and was 



apparently very involved with the subject legislation. Senator Rubio recently reiterated that PPP loans must be “necessary to support 

the on-going operations of the business” and also indicated as follows: 

 1.    The Small Business Committee will use subpoena power to identify anyone who gave a false certification for a PPP loan. 

2.    Businesses applying for a PPP loan must certify that they have been harmed by the crisis and need the PPP loan to operate. 

3.    Any company with revenue to cover its operations is ineligible. 

 While there is no doubt that Senator Rubio’s comments were well intentioned and may have an overall positive impact, these 

statements likely have little to no precedential effect, and we know of no support for the proposition that “[a]ny company with revenue 

to cover its operations is ineligible.” 

 If Senator Rubio’s comments had been included in Committee Reports or in initial SBA regulations, such statements might have 

some precedential effect and might reduce the level of confusion we are experiencing surrounding the interpretation of the word 

“necessary,” but these instead have been issued informally and without authority or authorization from the Statute or any governing 

body. 

 Based upon concerns voiced by advisors and businesses, it appears that these “pronouncements” will reduce both the number of loans 

taken, and the number of jobs that would have been saved by legitimate and concerned business owners and professionals. 

 How About an Opinion Letter? 

 Many legal advisors will recommend that an opinion letter be issued, in order to help prove that proper conditions exist to qualify for 

a PPP or EIDL loan, and that the borrowers have no intent to break any law in applying for and receiving such a loan. This will add to 

the cost, and delay in obtaining loans, but may be the most prudent action, especially for independent officers and directors who have 

not much to gain but much to lose by voting to take PPP or EIDL’s for a for profit or not for profit agency. Associated questions 

include where there is officer and director liability insurance that will cover possible claims, including criminal defense costs, and 

whether such coverage can be put into place or increased before a loan is taken. 

 Conclusion 



 Advisors and borrowers must be very careful to closely examine their situation, and the conservative needs for cash and capital, 

which we believe can include recognition of the risks inherent in having a “stay-at-home” economy, which may have to endure the 

present challenges for a year or longer. 

 Given that many applicants did not receive loans because of the lack of funds or infrastructure to provide them, and that political 

winds may blow unpredictably, one would think that erring on the side of making sure that a business can survive the present crisis 

would be the most prudent course of action, especially where employees, contractors, suppliers, and customers rely on the business for 

their livelihood, products, and services. 

 Advisors must do their best to educate present and would be PPP borrowers by sharing and educating on the law and what 

uncertainties exist so that the benefit of taking the loans, and possible forgiveness, can be weighed against the uncertainty of possible 

penalties, repayment of amounts expected to be forgiven, or even criminal prosecution. 

 HOPE THIS HELPS YOU HELP OTHERS MAKE A POSITIVE DIFFERENCE! 

Alan Gassman Brandon Ketron John N. Beck   CITE AS:  LISI Business Entities Newsletter #186 (April 27, 2020) at 

http://www.leimbergservices.com  Copyright 2020 Leimberg Information Services, Inc. (LISI). Reproduction in Any Form or 

Forwarding to Any Person Prohibited – Without Express Permission. This newsletter is designed to provide accurate and authoritative 

information in regard to the subject matter covered. It is provided with the understanding that LISI is not engaged in rendering legal, 

accounting, or other professional advice or services. If such advice is required, the services of a competent professional should be 

sought. Statements of fact or opinion are the responsibility of the authors and do not represent an opinion on the part of the officers or 

staff of LISI.     

  

  

Alan Gassman posted a Forbes blog titled "Was Your PPP Loan 'Necessary'? If Not, There 

Could Be Horrific Repercussions" On May 4, 2020. A link to that article can be found by 

clicking HERE 

https://www.forbes.com/sites/alangassman/2020/05/04/was-your-ppp-loan-necessaryif-not-there-could-be-horrific-repercussions/#279f45d150e1


One reader provided the following review: 

"In a nutshell, you hit the nail on the head. 

Your excellent analyzing and writing in this article was the tipping point for my hesitations and made me decide to return the PPP loan 

funds I just got 2 days ago. But not because I fee I am not eligible, as I am certainly impacted by Covid-19 pandemic, and see 

reduction of income from clients who closed business or hold operations, and greater uncertainty, but because there are too many 

variables that are difficult to ascertain and it is not worth the risk of punishment or stain my reputation or integrity, let alone 

criminality. 

You accurately express what I think are many small business owners like me feel : 

"The above guidance, and lack thereof, puts thousands of businesses in a quandary as to whether they should keep or receive PPP loan 

money to save their business, or give it back to reduce possible investigation and punishment. " 

"In many cases businesses have enough money to stay in business for a few months, but not enough to stay in business for a year. A 

reasonable business person would certainly find PPP money to be “reasonable and necessary” to shore up a balance sheet in case 

things stay the same or even get worse in the upcoming weeks and months, but will the SBA agree, since they don’t seem to now? In 

many cases businesses have enough money to stay in business for a few months, but not enough to stay in business for a year. A 

reasonable business person would certainly find PPP money to be “reasonable and necessary” to shore up a balance sheet in case 

things stay the same or even get worse in the upcoming weeks and months, but will the SBA agree, since they don’t seem to now?" 

and what about the biggest vague phrase of "uncertainty"? 

All of us employees and business owners especially, do we know what will happen down the road? 

And with so many mixed messages from government about Covid-19 testing and vaccines availability and reopening the economy and 

different states taking different actions? 

As you know, they also extended the deadline to repay the loans to May 14, which is likely  because many business owners are 

confused and needed to rethink about what to do. 



Perhaps you can write a follow up to your last publication and further drive these points that hopefully reach SBA, Senator Rubio and 

other leaders that: 

The frequent FAQ guidance and updates seems to deter small businesses more than actually  help them with Covid-19 Care Act." 

                           -Michael B. 

  

  

HUMOR 



 



  

What do you call a religious animal that loves sandwiches? 

"The Deli Llama" 

  

  

UPCOMING WEBINAR 



 



"What Is Still Hot and What Is Not" 

Tuesday, May 12, 2020 

Presented by: 

Alan Gassman and Brandon Ketron 

REGISTER HERE 

  

  

Thanks for reading our Thursday Report, 

Which covers essential matters from borrowing to court, 

Please excuse the delay in the past few editions, 

We've been very engaged keeping clients on their missions. 

  

We welcome contributions for future Thursday Report topics. If you are interested in making a contribution as a guest writer, please 

email Alan at agassman@gassmanpa.com 

  

This report and other Thursday Reports can be found on our website at www.gassmanlaw.com 

  

https://attendee.gotowebinar.com/register/1805461171700700429


Unsubscribe here 

  

Gassman, Crotty & Denicolo, P.A. 

1245 Court Street 

Clearwater, FL 

(727) 442-1200 

  
  

  

  

 

https://https/mx1.floridalegalandtaxreport.net/sendy/unsubscribe-success.php?c=1019
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 Are you using Zoom right now? Hating your messy background?

What about Google Meet? Or Microsoft Teams?

 

 

IT’S TRUE! YOU AND YOUR LAW
PRACTICE CAN NOW BE THE BEST
“DRESSED” WHEREVER YOU ARE.

GOING TO COURT?  CLIENT  MEETINGS?  

YOU NEED A  BRANDED BACKGROUND!

LEARN MORE
ABOUT OUR
SERVICES

Let us help! We can create a customized icon and
backdrop that represents your law firm.

All that people will remember is your law firm name and logo!
 
In addition to the deliverables mentioned here, don’t worry you will
also receive Practice42's Strategic Walk Through on how to use
these tools on Zoom, Microsoft Teams, and many other remote
conference solutions.
 

850-933-5072
www.practice42.com

CONTACT US!

Gone is the frustration of sitting in a certain location!
Gone is the concern that the client will see your kids!
Gone is the concern that the dirty dishes are behind you!

Get the custom
design you need 
to represent your
firm in hearings
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only $150!



"We have worked with Audrey and Practice 42 for over a year. Her expertise has helped take
our firm to the next level. #invaluable"

A M Y  M .

"Practice42 lives up to it’s tag line: SMART answers to TOUGH questions. They provide a
customized solution to our business needs. I have thrown a few curve balls and they have knocked it

out of the park. Everytime."

J E N N I F E R  D .

I would highly recommend Audrey and her Practice 42 team.  I've attended a couple of her
seminars.  Amazing.   She is very knowledgeable and knows what it's like to run her own practice.  I

always come away with several great ideas that I can implement in my practice to make an
immediately impact. She's also recruited a top notch team.

P H I L I P  S .

I had the privilege of attending the Practice42 legal marketing conference the last few days. 
 Audrey and her team provided a jam packed agenda that allowed me to walk away with a wealth of

ideas for improving our firm's current marketing plan.  I would highly recommend Practice42!

V I C K I  M .

"Audrey (and Practice42) singlehandedly cut $28,000 a year out of our marketing efforts and
brought our brand to the forefront of what consumers are looking for. I would recommend them to

anyone looking to compete today."

G R E G O R Y  G .

"Practice42 is the perfect companion for your practice. They take the daily, weekly and monthly
responsibilities off your shoulders so you can focus on what you do best. We have grown

tremendously after they took over our website and social media...I highly highly recommend them!
Give them a call, it will be the most productive call you can make... Plus, just this week I received 3

calls from potential clients through my website!"

D O N N A  W .

"Audrey and her team were able to get my firm's visibility scores on the search engines from 39%
to 100% in less than 6 months!  I was very impressed and would definitely recommend Practice42."

R O B E R T  P .

CUSTOM LEGAL MARKETING | PERFORMANCE COACHING |  SOFTWARE IMPLEMENTATION 
850-933-5072 |  WWW.PRACTICE42.COM

WHAT OUR CUSTOMERS SAY . . .



TOP 10
LIST FOR PRACTICE MANAGEMENT TIPS FOR

REMOTE WORK
We know that times are challenging right now for all of us. There is uncertainty about what the future holds
for you, your family, and your law practice. One of our goals at Practice42 right now is to ensure that every
lawyer we meet has the tools he or she needs to successfully run his or her law practice remotely.
 
We know it may sound challenging but, rest assured, we have helped over 200 law firms, just like yours,
over the past 45 days get the support they need to continue to effectively and efficiently operate remotely
during this unprecedented pandemic.

01
ASK “ONE RESPONSE” QUESTIONS.

LET US SHARE WITH YOU OUR TOP 10 LIST OF PRACTICE MANAGEMENT
TIPS FOR REMOTE WORK.

As lawyers we tend to ask long questions that need multiple answers. This is not the best way
to communicate with remote work employees or clients. Break up your questions so that you
can ask one question and receive one answer. Then, ask your second question, and so on.
 

02
ALLOW FOR MODIFIED SCHEDULES.

Every person is handling this pandemic in his or her own way and has different
responsibilities. Speak openly, and privately, with each employee to determine what his or her
schedule needs to be.

03
MAKE IT EASY FOR YOUR CLIENTS TO KNOW WHAT IS
GOING ON IN YOUR PRACTICE.
From your website to your email signature to your social media to answering your phone, give
information everywhere. Do not make your clients and professional network guess when it
comes to your operations.



04
STAY IN FREQUENT COMMUNICATION AND PROACTIVELY
CONTROL CLIENT MANAGEMENT.
Your clients want updates now more than ever. Over communicate on what is going on in
each case.

05
USE YOUR WORDS.
Now more than ever your words matter, not canned messages. People want authenticity
when it comes to your empathy.

06
CREATE A PANDEMIC BUSINESS PLAN.
You need to have a plan for getting through this operationally, fiscally, and professionally.
What do you need? What can you live without? Set a plan in place for the next 3 months, and
then revisit it at a later date.

07
INVEST IN NEW WAYS TO MARKET.
Don’t stop marketing. You marketing should reflect investments for both your short-term
and long-term goals.

08
INVEST IN THE TECHNOLOGY NEEDS OF YOUR TEAM.
Do you have the right hardware and software right now? Is your phone system set up to work
anywhere? Is your tech working for everyone in this new environment? Ask and, if more tech
is needed, develop a plan for putting it into place.

09
USE A VPN ON UNSECURED NETWORKS.
Privacy and security are critical. Just a simple layer of a VPN can go a long way to protecting
everyone on your team when working in a remote environment.

10
KNOW THAT YOU ARE SETTING PRECEDENTS FOR WHEN
THIS HAPPENS AGAIN.
Every step you take right now will lay the foundation for the future. Think through your
decisions when you handle your clients, your team, your operations, and yourself.

Need something right now? Remote work solutions? Ideas? A new marketing
campaign that works? Training on law practice management software?

JUST LET US KNOW! YOU CAN CALL US AT ANY TIME AT 850-933-5072,
TUNE INTO OUR FREE TRAININGS, OR JUST VISIT US ON OUR WEBSITE,
WWW.PRACTICE42.COM.



Steve Leimberg's Business Entities Email Newsletter - Archive Message #189 

Date: 12-May-20 

From: Steve Leimberg's Business Entities Newsletter 

Subject: 

Alan Gassman & Brandon Ketron on the Necessity of Determining Necessity 
by May 14: The SBA's Recent Change in Position Throws Thousands of 
Struggling Businesses into a Short-Fused Quandary - Partially Forgivable 
Government Loan to Avoid Layoffs or Possible Fines and Even Jail Time 

 

  
  

 

“The shortness of the May 14 deadline, as well as the lack of guidance and 
inconsistency of communications, probably makes this the most profound 
and largest example of vague legislation and Federal agency activism as 
we have seen in the history of our nation, as millions of jobs, and 
thousands of lives, hang in the balance.”       
  
In Business Entities Newsletter #186, Alan Gassman, Brandon 
Ketron and John Beck reported that PPP Loans Must Be Necessary to 
Avoid Fines and/or Imprisonment, but What Does Necessary Mean? The 
newsletter reported on several ways to define the term "reasonable" and a 
number of reasons that businesses with positive cash flow or material 
reserves may nevertheless find it necessary to have the benefit of a PPP 
loan given the risk of running out of capital in the months to come.   

The SBA originally provided for a May 7th amnesty deadline, giving 
borrowers only a few days to repay what they had received.  This was later 
extended to May 14th, giving most borrowers not much time to consult with 
legal and financial counsel, given the disarray that many legal and 
accounting firms are in, and the lack of available guidance.  
  
More information can be found on Alan Gassman's Forbes Blog posting 
of May 4th entitled Was Your PPP Loan ‘Necessary’? If Not, There Could 
Be Horrific Repercussions, where they noted that: 
  

Individuals and businesses that received PPP loans and are 
determined to not qualify if the loan is found to have not been 
‘necessary to support the ongoing operations of the business,’ based 
upon recently issued and surprising SBA FAQ’s and tweets from Marco 
Rubio, now have until May 14th to return the monies in order to receive 
full amnesty for all civil and criminal exposures associated therewith.  If 
they do so, they may qualify for the ‘up to $5,000 per employee’ payroll 
credit, but if they return the loan after May 14th, they not only lose the 

https://leimbergservices.com/openfile.cfm?filename=D:/inetpub/wwwroot/all/lis_be_186.html&fn=lis_be_186


right to certain amnesty and avoidance of civil fines, but also the right to 
payroll credits. 
  
At least two separate lawsuits have been filed to have this ‘necessity’ 
requirement not apply based upon the strict and arguably 
unsupportable standard that has been set forth in the FAQ’s published 
by the SBA. The first case argues that the SBA exceeded its statutory 
authority and violated a Federal Bankruptcy Code provision which 
prevents governmental agencies from imposing requirements that 
discriminate against individuals or businesses in bankruptcy. The 
borrower in the second case asserts that the SBA violated Congress’ 
intent by restricting PPP loans from being available to large or small 
companies that have the ability to borrow or obtain capital. 

  
Now, Alan Gassman and Brandon Ketron return to provide members with 
timely commentary on the SBA’s extending the deadline for PPP loan 
amnesty. Members who wish to learn the latest about this topic can watch 
Alan and Brandon in their exclusive LISI Webinar on Friday, May 15th @ 
3PM ET titled: “PPP Loan Forgiveness, Permitted Use And Repayment 
Rules: What to Do after You Got What You Asked for, Including the 
Latest PPP Loan Rule Developments And Strategies.” Click this link to 
learn more: Alan/Brandon 

  
Alan Gassman, JD, LL.M. is the founding partner of the law firm 
of Gassman, Crotty & Denicolo, P.A. in Clearwater, Florida.  Alan is a 
frequent contributor to LISI, and has authored several books and many 
articles on Estate and Estate Tax Planning, Trust Planning, Creditor 
Protection Planning, and associated topics.  You can contact Alan 
at agassman@gassmanpa.com. 

  
Brandon Ketron, CPA, JD, LL.M. is an associate at the law firm 
of Gassman, Crotty & Denicolo, P.A., in Clearwater, Florida and practices 
in the areas of Estate Planning, Tax, and Corporate and Business Law. 
Brandon is a frequent contributor to LISI and presents webinars on various 
topics for both clients and practitioners.  Brandon attended Stetson 
University College of Law where he graduated cum laude, and received his 
LL.M. in Taxation from the University of Florida. He received his 
undergraduate degree at Roanoke College where he graduated cum laude 
with a degree in Business Administration and a concentration in both 

https://leimbergservices.com/wdev/register.cfm?id=601
mailto:agassman@gassmanpa.com


Accounting and Finance. Brandon is also a licensed CPA in the states of 
Florida and Virginia. His email address is brandon@gassmanpa.com. 
  
Here is their commentary: 

EXECUTIVE SUMMARY: 

Individuals and businesses that received PPP loans and are determined to 
not qualify if the loan is found to have not been ‘necessary to support the 
ongoing operations of the business,’ based upon recently issued and 
surprising SBA FAQ’s and tweets from Marco Rubio now have until May 
14th to return the monies in order to receive full amnesty for all civil and 
criminal exposures associated therewith.  If they do so they may qualify for 
the ‘up to $5,000 per employee’ payroll credit, but if they return the loan 
after May 14th, they not only lose the right to certain amnesty and 
avoidance of civil fines, but also the right to payroll credits. 
  
At least two separate lawsuits have been filed to have this ‘necessity’ 
requirement not apply based upon the strict and arguably unsupportable 
standard that has been set forth in the FAQ’s published by the SBA. The 
first case argues that the SBA exceeded its statutory authority and violated 
Federal Bankruptcy Code provision which prevents governmental agencies 
from imposing requirements that discriminate against individuals or 
businesses in bankruptcy. The borrower in the second case asserts that 
that the SBA violated Congress’ intent by restricting PPP loans from being 
available to large or small companies that have the ability to borrow or 
obtain capital. 
  

FACTS: 

The SBA announced that individuals and businesses that received PPP 
loans and did not qualify by having the loan be “necessary to support the 
ongoing operations of the business” now have until May 14th to return the 
monies in order to receive full amnesty for all civil and criminal 
exposures associated therewith.[i]  The previous short deadline was May 
7th, and PPP borrowers have insufficient time to secure legal counsel to 
know how this very vague legislation and administrative agency guidance, 
which can result in a $1,000,000 fine and 30 years in prison, apply to 
them.      
  
Applicants who return these loans by May 14th are eligible to receive the 

mailto:brandon@gassmanpa.com
https://leimbergservices.com/openfile.cfm?filename=D:/inetpub/wwwroot/all/lis_be_189.html&fn=lis_be_189#_edn1


Employee Retention Payroll Tax credit, if their businesses have been 
sufficiently impacted by lost revenues or disruption to qualify for the credit, 
but those who miss the deadline are ineligible, even if PPP loans are later 
returned.  Senator Rubio, in a town hall event on May 11th, seemed to 
backtrack from previous statements made on his twitter account to the 
effect that no business presently having sufficient revenues to cover its 
expenses should apply or would qualify, and provided the following insight: 

  
On the vaccine side, I think it's the safest thing to assume, and I'm not 
saying this is going to be the actual date, but … we need to think in 
terms of there isn't going to be a widely available vaccine until 
December of 2021. …not because I know that to be the target date, 
but because we need to prepare in those terms, sort of thinking in the 
worst case scenarios… 

  
Taking the above into account, it certainly appears that businesses should 
be considering the possible impact of a prolonged period of time before 
operations, and frankly our way of life, return to normal in determining 
whether the loan was “necessary.” 

  
The SBA has recently provided an FAQ to clarify their intentions for PPP 
loans.  Question 31 asks, “Do businesses owned by large companies with 
adequate sources of liquidity to support the business’s ongoing operations 
qualify for a PPP loan?”  The SBA answer states that “Borrowers must 
make this certification in good faith, taking into account their current 
business activity and their ability to access other sources of liquidity 
sufficient to support their ongoing operations in a manner that is not 
significantly detrimental to the business.”  They also elaborated by stating 
that, “it is unlikely that a public company with substantial market value and 
access to capital markets will be able to make the required certification in 
good faith.” 

  
At first many thought that Question 31 would only apply to “large 
corporations, but then a week thereafter the SBA issued Question 37, 
which asked, “Do businesses owned by private companies with adequate 
sources of liquidity to support the business’s ongoing operations qualify for 
a PPP loan?”  The SBA’s answer to this is “See response to FAQ #31.” 

  
The entire list of FAQs can be viewed by clicking here.   

https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequently-Asked-Questions.pdf


The full text of FAQ #31 reads as follows, and took many of us by surprise. 
It was issued within two days of when President Trump and Treasury 
Secretary Mnuchin “shamed” certain public companies for obtaining PPP 
loans that they may have been perfectly qualified to receive:  
  

Question: Do businesses owned by large companies with adequate 
sources of liquidity to support the business’s ongoing operations 
qualify for a PPP loan? 

  
Answer: In addition to reviewing applicable affiliation rules to 
determine eligibility, all borrowers must assess their economic need 
for a PPP loan under the standard established by the CARES Act and 
the PPP regulations at the time of the loan application.  Although the 
CARES Act suspends the ordinary requirement that borrowers must 
be unable to obtain credit elsewhere (as defined in section 3(h) of the 
Small Business Act), borrowers still must certify in good faith that 
their PPP loan request is necessary.  Specifically, before submitting a 
PPP application, all borrowers should review carefully the required 
certification that “[c]urrent economic uncertainty makes this loan 
request necessary to support the ongoing operations of the 
Applicant.”  Borrowers must make this certification in good faith, 
taking into account their current business activity and their ability to 
access other sources of liquidity sufficient to support their ongoing 
operations in a manner that is not significantly detrimental to the 
business.  For example, it is unlikely that a public company with 
substantial market value and access to capital markets will be able to 
make the required certification in good faith, and such a company 
should be prepared to demonstrate to SBA, upon request, the basis 
for its certification.   

 

COMMENT: 

This “necessity” requirement was set forth in the CARES Act to require that 
only businesses with the reasonable need for additional money would apply 
for and receive funding.  The decision of the SBA to define the term 
necessity to have a meaning that is much more stringent than what 
previous judicial interpretations of the word have been is causing significant 
hardship and confusion and has led to a series of lawsuits. The complaints 
filed allege that the SBA has acted outside of its authority in promulgating 



FAQ’s which define the terms of necessity far beyond normal 
interpretations of the word. 
  
In the case of Hidalgo County Emergency Service Foundation v. Jovita 
Carranza, in Her Capacity as Administrator for the U.S. Small Business 
Association, the bankruptcy court for the Southern District of Texas issued 
a Temporary Restraining Order, finding that the plaintiff had shown a 
substantial likelihood of success on the merits of both its claims.  The first 
claim is that the SBA has exceeded its statutory authority, and the court did 
not go into great detail on this.  The court issued an injunction against the 
SBA based upon the second claim which was that the SBA violated 
Federal Bankruptcy Code Section 525(a) which prevents governmental 
agencies from imposing discriminatory requirements on individuals or 
businesses in bankruptcy, and reads as follows: 
  

 (a) Except as provided in the Perishable Agricultural 
Commodities Act, 1930, the Packers and Stockyards Act, 1921, 
and section 1 of the Act entitled “An Act making appropriations 
for the Department of Agriculture for the fiscal year ending June 
30, 1944, and for other purposes,” approved July 12, 1943, a 
governmental unit may not deny, revoke, suspend, or refuse to 
renew a license, permit, charter, franchise, or other similar 
grant to, condition such a grant to, discriminate with respect to 
such a grant against, deny employment to, terminate the 
employment of, or discriminate with respect to employment 
against, a person that is or has been a debtor under this title or 
a bankrupt or a debtor under the Bankruptcy Act, or another 
person with whom such bankrupt or debtor has been 
associated, solely because such bankrupt or debtor is or has 
been a debtor under this title or a bankrupt or debtor under the 
Bankruptcy Act, has been insolvent before the commencement 
of the case under this title, or during the case but before the 
debtor is granted or denied a discharge, or has not paid a debt 
that is dischargeable in the case under this title or that was 
discharged under the Bankruptcy Act. 

  
The second case, Zumasys, Inc. et al v. United States Small Business 
Administration et al, was filed to enjoin the SBA from denying loans to 
individuals or businesses who do not have the need for additional capital. 

  



The complaint describes that the CARES Act specifically prevents the SBA 
from following Section 3(h) of the Small Business Act, which has in the past 
required that pre-CARES Act SBA loans only be given if the borrower can 
prove that they are not able to get credit elsewhere, based upon 
Congress’s obvious intent to provide PPP loans to businesses and qualified 
individuals and entities who could borrow the money from other sources.  
  
The complaint states the following: 
  

The “credit elsewhere” restriction imposed by the Small 
Business Act is specifically made inapplicable to PPP loans. 
The CARES Act specifically provides “[d]uring the covered 
period, the requirement that a small business concern is unable 
to obtain credit elsewhere as defined in section 3(h), shall not 
apply to a covered loan.” 15 U.S.C. § 636(a)(36)(I) (emphasis 
added). 

  
The complaint states that the SBA and Treasury Department interpretation 
of the CARES Act in FAQ’s 31 and 37 inappropriately “purports to re-
impose the ‘credit elsewhere’ requirement normally applied to SBA loans in 
direct contravention of 15 U.S.C. § 636(a)(36)(I).” 

  
Citing the Administrative Procedures Act (“APA”), which states that a 
reviewing court shall “hold unlawful and set aside agency action, findings, 
and conclusions found to be . . . ‘not in accordance with the law’ or ‘in 
excess of statutory authority,’” the Plaintiffs argue that FAQ 31 and 37 are 
“not in accordance with the law” and the promulgation of these FAQs 
“exceed[s] Defendant’s authority under the CARES Act.” 

  
Further, the Plaintiffs argue that the Defendants’ lack of authority to 
“preclud[e] borrowers from being eligible recipients of PPP loans if they 
arguably have access to other sources of credit” was an action that 
“constituted an improper, and legally impermissible, underground 
regulation.”  
  
The fact that Congress deleted the "unable to obtain credit elsewhere" 
requirement, and did not give the SBA the authority to issue legislative 
regulations is good evidence that Congress did not intend for the SBA to 
restrict PPP loans from being available to large or small companies that 
have availability of capital. 



  
The complaint also notes that many Plaintiffs have already used PPP 
funds, “and if they are now required to repay those funds pursuant to the 
‘guidance,’ they will have to go into debt, thereby damaging their financial 
stability.” 

  
Mona Hanna of the law firm of Michelman & Robinson, LLP provided the 
following commentary: 
  

The guidance is demanding that PPP loans be returned if there 
is any “other source of liquidity.”  The problem is that loan 
proceeds have already been spent, and to repay them now 
would require our clients to use debt.  But that would put them 
in a worse position than had they furloughed employees in the 
first place—as opposed to keeping them on payroll which is the 
very purpose of the PPP.  What we’re left with is something of a 
“bait and switch,” all based on an “underground regulation.” 

  
By adding in a requirement that directly contradicts the purpose 
and intent of the CARES Act, Treasury and the SBA are 
endangering small businesses and American employees. 
  
A key feature of these loans is that they’re forgivable given the 
intent to keep “America working.”  The net effect is that PPP 
loans, if spent properly, are akin to grants critical to the survival 
of small businesses.  For this reason, any “guidance” that 
unlawfully places an obstacle in the way of PPP loan eligibility 
is unacceptable, especially given the dire circumstances that 
prompted the passage of the CARES Act in the first place. 

  
For these reasons, the complaint ends with the Plaintiffs seeking that the 
following judgments be rendered against the Defendants: 
  

1. Preliminary and permanent injunctive relief the SBA and its lending 
banks from enforcing or utilizing in any fashion or manner 
whatsoever, FAQ 31 and FAQ 37 in regard to eligibility for loans or 
loan forgiveness under the Payroll Protection Program of the CARES 
Act. 

  



2. Ordering the SBA to notify, as expeditiously as possible, all SBA 
lending banks to immediately discontinue utilizing FAQ 31 and FAQ 
37 as criteria for determining PPP loan eligibility, and to fully process 
all PPP loan applications without reference to FAQ 31 or FAQ 37; 

  
3. For a judgment setting aside FAQ 31 and FAQ 37; 

  
4. For a judgment declaring FAQ 31 and FAQ 37 unlawful; 
  
5. All costs of suit; 
  
6. Such other and further relief as the court deems just and proper; and 

  
7. Attorneys’ fees. 
  

Conclusion  

Why is the SBA using such a short deadline, after waiting so long to 
provide guidance which seems to greatly exceed what was intended by 
Congress, and what we believe it was authorized to do? While we hope 
that there will be further guidance from the SBA before midnight May 14th, 
and a further extension of the deadline, it is likely that businesses and sole 
proprietors will have to decide whether to risk running out of money to stay 
open in the worst economic crisis since the Great Depression, or to risk 
possible fines, penalties, or even criminal prosecution for trying, in good 
faith, to save their businesses and the jobs of those who work for them. 
  
Small businesses will also have less funds available to provide greater 
safety for their workers and customers, with consequent deaths to occur as 
a result of this confusion. 
  
 
HOPE THIS HELPS YOU HELP OTHERS MAKE 
A POSITIVE DIFFERENCE! 

  

Alan Gassman 



Brandon Ketron 

  

CITE AS:   

LISI Business Entities Newsletter #189 (May 12, 2020) 
at http://www.leimbergservices.com  Copyright 2020 Leimberg Information 
Services, Inc. (LISI). Reproduction in Any Form or Forwarding to Any 
Person Prohibited – Without Express Permission. This newsletter is 
designed to provide accurate and authoritative information in regard to the 
subject matter covered. It is provided with the understanding that LISI and 
its authors are not engaged in rendering legal, accounting, or other 
professional advice or services by providing this information. If such advice 
is required, the services of a competent professional should be sought. 
Statements of fact or opinion are the responsibility of the authors and do 
not represent an opinion on the part of the officers or staff of LISI.   

CITATIONS: 

 

 

 
[i] The Paycheck Protection Program Borrower Application Form requires 
applicants to make a certification, “in good faith,” to the following 
statement:  “I further certify that the information provided in this application 
and the information provided in all supporting documents and forms is true 
and accurate in all material respects.  I understand that knowingly making a 
false statement to obtain a guaranteed loan from SBA is punishable under 
the law, including under 18 USC 1001 and 3571 by imprisonment of not 
more than five years and/or a fine of up to $250,000; under 15 USC 645 by 
imprisonment of not more than two years and/or a fine of not more than 
$5,000; and, if submitted to a federally insured institution, under 18 USC 
1014 by imprisonment of not more than thirty years and/or a fine of not 
more than $1,000,000.” 

 

http://www.leimbergservices.com/
https://leimbergservices.com/openfile.cfm?filename=D:/inetpub/wwwroot/all/lis_be_189.html&fn=lis_be_189#_ednref1
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